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Theorizing about Torture

Abstract

hat are the possibilities for theorizing torture independently from the question of

whether or not it “works”? This question has to be posed because to ask whether or
not torture works is to narrow our focus to its instrumentalities; to tolerate largely irrelevant
debate, based on unrealistic assumptions, about acceptable circumstances for torture’s use.
It is to give rise to theorizing aimed not at understanding torture but at justifying it, by
contriving to have us view the practice from the standpoint of a hypothetical torturer. To
theorize about torture would seem to call for a different kind of question, one concerned
with what work torture does. A question of this sort would invite us to attend to the relation
of the torture situation—in which a totally dominated person is subjected to torment
inflicted in the name of a public authority, for a function or functions that remains to be
determined—to the state idea. Beyond torture’s instrumentality, its epistemology of pain,
and debates about human dignity, it is the special structure of domination, the arbitrariness
of interference, and its relationship to public authority that make torture distinctive, and
politically significant.

Theory trouble

Anyone who has sat through one of the many shows that are now themselves the subject of
a burgeoning literature on how torture is depicted in popular culture will be familiar with
a stylized performance of torture that in its rudiments contains what I will here refer to
broadly as the “theory of the torturer.” The staged interrogation involves, Stephanie Athey
writes, “a one-on-one encounter between the subject of questioning and a skilled, goal-
oriented professional who inflicts calculated amounts of pain” so as to get information.' It
is highly dramatized, and certainly unrealistic. Yet in discussions about torture in real life,
the question comes up, informed in part by the tenacity of sweaty Hollywood action men,
but doesn’t torture sometimes work?

The question “Does torture work?” sounds reasonable. If violence is instrumental,
then why not ask if it achieves its goals or not! The answer to the question would also seem
to invite further inquiry into what to do next—whether to rule out the practice, or to
examine the permissible or necessary circumstances for its use. But the question’s apparent
reasonableness is misleading. It presents not an opening, but an obstacle in the way of
productive inquiry about torture. It generates irrelevant debate, based on unrealistic
assumptions.” It distorts our understanding of the problem by contributing to the “fiction
of power” that is at the heart of the myth of instrumental rationality concealing what Elaine
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Scarry rightly calls the savagery and stupidity inherent to the actual practice of torture.’ In
short, it is a question that itself does not work.

Confronted with such a question, one has three basic alternatives: not to answer; to
answer on the question’s terms as best as possible; or, to question the question. The first
option is a good one where the questioning is transient. I have tried it. But this question
persists. Some scholars have taken option two, considering the various ways in which torture
might be understood to “work,” by and large concluding, based on the available evidence,
that it does not.* They have succeeded in dispelling many of the question’s illusions,
exposing the wrongness of its underlying assumptions. But the onus is placed on the
empiricist to show again and again that the answer to the question is No; and, that the
question’s assumptions are wrongheaded. By this route, we do not extricate ourselves from
difficulty. Instead, we get entangled in inquiry without denouement, forever untying
somebody else’s knots.

My interest here is in problematizing the question itself, so as to ask a different kind
of question, with which to come at the topic by some other route. Therefore, I have chosen
the third option. I propose to set aside the question of whether or not torture works, and
rearrange it as, “What work does torture do!” Accordingly, this paper has two obverse parts.
The first critiques those strands of the existing literature that in one way or another respond
to the orthodox question of whether or not torture works; here drawn together under the
rubric of the theory of the torturer. This theory, as I have labeled it, is not the be-all and
end-all of theoretical work on torture. I do not, for instance, speak to the substantial
literature theorizing torture in human rights and international law, which works on another
set of assumptions. Instead, I concentrate on this particular body of work because it has
had pernicious effects on thinking about torture both inside and outside of the academy.

The second, longer part of the paper is taken up with the possibility of theorizing
about torture in response to the rearranged question, by attending to how it relates to the
idea and practice of the state. It identifies four characteristics that taken together illuminate
features of torture, without precisely defining it. These characteristics are innovative rather
than explanatory in orientation, aimed at inquiry that is plausible rather than necessary in
its findings. Obviously, these characteristics are indicative of certain empirical knowledge,
theoretical interests, research objectives and epistemological and methodological
commitments of my own. I close with some additional reflections on these.

Against the theory of the torturer

[ begin, for the reason that so many others have, in the last decade-and-a-half, done likewise,
with Michael Walzer’s seminal article on political action.’ This article has, by one account,
become “one of the most important terms of reference in contemporary academic
scholarship on the issue of torture.” It also has become an important term of reference for
non-academic work. The scenario that the problem of political action informs has been
refracted through the legal opinions of governments, particularly in the United States and
Israel.” It has been carried over into a sea of policy debates about what a decision-maker can
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and should be allowed to authorize when confronted with certain exigencies, in which
scholarly distinctions over right and wrong, permissible and impermissible, dissolve in the
waters of realpolitik.

Walzer’s article is not primarily concerned with questions about torture at all.
Nowhere in it does he ask whether or not torture works. His questions are about the risks
entailed in political leadership. Nevertheless, in a couple of paragraphs he presents, by way
of an illustration of the dilemmas faced by leaders, a ticking time bomb scenario. Although
his particular version has become well known, he was not the first to devise a scenario of
this sort.® His is essentially a variation of a so-called trolley problem: a contrived situation
involving an out-of-control device in which a person is asked to decide between inaction
that will result in injury to many, or action resulting in injury to one.” In one common
formulation, a tram or trolley driver hurtling towards a number of workmen on a track can
do nothing and collide with them, or steer into another track and collide with just one."
There are by now many permutations. For the purposes of this paper, the point is that in
the basic scenario one’s intuition is to avoid colliding with many people and accept
responsibility for hitting one."

In the version that Walzer presents, a politician is forced by circumstances to
authorize the torture of a colonial subject so as to obtain valuable information that will
prevent the loss of life to countless innocents. He approves of action that he finds morally
repugnant, rationalizing that ultimately it will save lives. The politician is convinced that he
must order the prisoner tortured “for the sake of the people who might otherwise die.”"* In
other words, the scenario as Walzer conceives it presupposes the answer to the question
“Does torture work?” Yes, sometimes it does.” And although Walzer’s problem really comes
into play after the politician has already made his decision, with the question of how we
should view what he has done, it is in relation to the decision to torture and its presupposed
answer to the question of whether or not torture works that the scenario has attracted so
much scholarly interest since 9/11."

As an exercise to challenge people’s moral intuitions and help them to think about
how to evaluate political leaders’ speech and actions, the scenario would seem
unobjectionable." If the ticking time bomb were merely just “a more dramatic example” of
a trolley problem, designed to make us see and think about things in a different way than
we might otherwise have done, then it would appear to be pretty innocuous.'® The ticking
time bomb of the hypothetical scenario nowhere actually explodes, no matter how dramatic
the example. But the problem is that through the alchemy of the American marketplace of
ideas, the bomb has, precisely because of the scenario’s superficial plausibility, been
transmuted from symbolic representation of an imminent threat posing a moral dilemma
for a (male) politician whose actions we will subsequently judge, to literally being a bomb,
planted by a (Muslim) terrorist, who police or intelligence agencies have detained. They are
confident that torture can uncover the bomb’s whereabouts. The only issue that remains is
to determine the acceptable circumstances for its use.

Although this account of torture lacks any basis in reality, its proponents, academic
and non-academic alike, insist otherwise. Alan Dershowitz, a leading advocate for legalizing
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torture, writes of how he would present the scenario to his Harvard law students as an
instance of what he calls a “real-life” choice between undesirable alternatives.'” Oren Gross
argues that because catastrophic cases can happen, the ticking time bomb scenario has real-
life consequences.' In his response to an official inquiry, a former U.S. assistant attorney
general cited a case in support of this view.'” On television, Bill Clinton said that “every one
of us” can imagine something like the scenario happening, in which case interrogators
would have both the “right and responsibility” to use torture.”® Fritz Allhoff concurs that
the scenario is conceivable, and therefore has a bearing on real life: but to insist that it be
scrutinized against actual cases, he says, is “folly.”*!

[ do not think it is folly to ask that a theoretical scenario’s “real-life” plausibility, if
that is what its proponents insist upon, be considered with reference to actual cases.”* To
claim that the scenario has some kind of real-life pertinence is to claim to know something,
even imperfectly, about how torture works in real life. In contradistinction to the classic
hypothetical trolley—regarding which no such claim is made—an insistence on plausibility
invites scrutiny, and apposition with empirical data.”’ Folly lies in insisting on plausibility
but then refusing to accept that the scenario, when exposed to the glare of real life, is
implausible. Torture does not work as imagined in the scenario. On this point, I could write
at length, but will be brief. I know of no actual case of torture in the countries where I have
worked, Myanmar and Thailand, resembling it. Here I speak in part to cases I documented
while researching courts and police throughout the 2000s, in which people were tortured
to confess to crimes that often enough the torturers knew they had not committed.** Other
studies from Southeast and South Asia identify the use of torture under a range of
circumstances and for a host of reasons, none of them resembling the ticking time bomb
scenario: to extract money and resources from the poor and vulnerable; to be looked upon
favorably by superiors; to terrorize a population or as a generalized counterinsurgency
strategy; to exact revenge or punish wrongdoers.” Even in settings where it might seem
reasonable to expect that torture would be used to obtain information in the manner that
the scenario conceives, studies of actual cases suggest otherwise. A 2016 report on
counterinsurgency in the far south of Thailand, for instance, found that soldiers and
paramilitaries tortured people to confess to bombings and arson attacks already
committed.”® A few cases involved searches for caches of weapons, but not in the face of
imminent, life threatening attacks. What's more, detainees were taken up in sweeps. Their
torturers had no idea if they had information or not.

Weriters who have researched actual cases elsewhere have reached similar findings.
Marnia Lazreg supposes that Walzer had her research site of French-occupied Algeria in
mind when he set his dirty hands problem in a colony struggling for independence.”” That
being so, she says, the scenario would have been made more realistic by situating torture as
the best means of achieving ends, not as a last resort: the captured Algerian would have been
tortured anyway. The notion that torture is exceptional, a practice reserved for
circumstances under which nothing else will do, is unsustainable when confronted with the
facticity of its ordinariness under such conditions. And in the most comprehensive study of
torture published in the last decade, Rejali shows that even in actual cases that superficially
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resemble the scenario, facts are misrepresented or omitted so as to have real life approximate
the fantasyland of the ticking time bomb, as does Al McCoy in his work on torture by the
United States after 9/11.°

It could not be otherwise. The scenario’s persuasiveness depends on the elimination
of contingencies operative in real life. It is emptied of context. The torturer alone has all
the facts necessary for a determination. He is an enlightened superman, who knows that
the detainee has information that torture will get, even though, as he does not practice
torture routinely, he has no sound empirical basis for this knowledge. The scenario must
delete the negative features of reallife torture, and add positive ones that do not exist in
reality, in order to convince us that torture “works.””

Moreover, the characterization of the ticking time bomb scenario as offering a “real-
life” choice is not just implausible when confronted with actual cases to which it lacks a
resemblance. It is also intellectually dishonest, because in the move from thought
experiment to empirical claim it conflates justification with explanation.” Torture, we are
told, persists because sometimes it works, and because sometimes it is necessary. And
because sometimes it is necessary and sometimes it works, therefore we ought, where
necessary, consider the pros and cons of using torture. A weakly inferred causal claim, a
spurious correlation between the fact of torture and the imputed reason for torture, is
folded into reasons that we ought to consider using it. The theory sets us up not to obtain
knowledge about torture, but to work towards its possibility.

How so? Well, to begin with it operates on an assumption that torture is used to
obtain information upon which to act in an exigency. The question is with whether or not
torture sometimes “works” for this purpose. The assumption does not hold, but if you're
pressed to answer you'll find yourself being wedged into a position of being forced to admit
that torture might sometimes conceivably “work.””' The respondent once pushed into the
rhetorical corner is then asked to consider the circumstances under which, if torture does
work, it might be used. If we can agree that it sometimes works, then surely we should
consider its practical application. At this point, the respondent might loiter for a while with
questions of whether or not, even if torture does work, it is morally permissible, but the
scenario has arithmetic on its side. The person who refuses to concede ultimately risks being
labeled “fanatical.””* How many possible casualties before you torture? Ten! A thousand?
Ten thousand? Perhaps the ticking bomb is nuclear and will cause incalculable damage.”
And we can also imagine qualitatively different catastrophic outcomes of inaction. The
danger posed might threaten the existence of an entire political order, or cultural or
linguistic community, for instance.”* Why not? The point of the scenario is not really to
produce knowledge about torture, but to do something else: to show that when it comes
down to it, even someone firmly opposed to torture would have to concede to its use under
some circumstances; either because the seemingly inevitable costs of not torturing so grossly
outweigh the benefits of doing so as to make it necessary, or because of a moral duty to act
so as to prevent a foreseeable disaster where inaction would be blameworthy. One way or
another, torture is a wrong in need of justification for its use. The scenario is structured to
provide it.
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It does so because you're actually still in a trolley problem: a contrived predicament
in which the onus is placed on you as an autonomous, moral, and rational individual,
isolated from the complexities of real life, to decide between two undesirable alternatives
when confronted with the question: what would you do!? And there lies the rub. If the
question that lurks behind “Does torture work?” is “What would you do?” then the theory
with which we are asking these questions is unable to do the work that we need of it to
produce meaningful knowledge about torture. It is not just that in treating torture as
episodic rather than recurrent and socially embedded, as Rebecca Gordon argues, it misses
the point—although she is right that this mode of thinking is certainly part of the problem.”
Nor is it merely the case that it casts the torturer in a different, more generous light than he
would otherwise enjoy.”® The ticking time bomb as trolley problem does something more
fundamental than that. It puts you in the imaginary driver’s seat.

Against this mode of inquiry, I agree with Paul Kahn that arguments about torture’s
definition, procedures, usefulness, and morality are largely irrelevant: what is needed
instead is to “uncover the political dynamic of violent degradation” inherent to torture.”
The question of whether or not torture “works,” and those that follow from it, offer no
resources with which to do that, because it is premised, as in earlier times, on what Lisa
Silverman has called an epistemology of pain.”® Its theory of knowledge is not concerned
with torture itself but with how knowledge might be obtained through the method of
torture. But to think about torture as a “method” that has a specific outcome, Rosalind
Morris has pointed out, is to occlude its larger significance.” In the same way that an
instrumental conception of law disregards or misapprehends its bigger constitutive role, a
naive instrumentalist manner of speaking about torture distracts us from what it might
represent more generally.

In other words, to ask about whether or not torture “works” is to assume that it is a
kind of practice of which the question as posed can make sense. It is to be deluded by
torture’s mythology of instrumentality and rationality. The production of knowledge about
torture would seem to require different kinds of questions: questions that go beyond
torture’s observable manifest functions to its latent ones, including about how knowledge
of torture is generated, spread and used, by and through which institutions, and according
to what rules; questions that set aside the fantasy of time bomb scenarios and their
analogues, to inquire instead about its latent functions, and to how torture relates to the
state idea.

Towards theorizing about torture

Rather than ask, “Does torture work?” I propose to ask, “What work does torture do?” This
question, while modestly rearranging the parts of speech, significantly rearranges the parts
of the problem. Instead of viewing torture as an instrument for some end or ends, it invites
its study without prior agreement to acknowledge it on terms laid down in the interests of
the torturers; without presuming to know already what torture is for, or the circumstances
of its use.
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To ask, “What work does torture do?” is to seek to refract some light not only onto
the specific features of torture, but also to open up the practice for interpretive inquiry from
its obscured and off-centered sites.® It is to do away with the “archetypal dyad” of torturer-
tortured that closes torture’s bureaucracy off from inquiry.*" This is not to elide the torturers,
without whom there is no torture, but rather to start from recognition that the “torture
situation... is not summed up”—as Lazreg has put it—"by a torturer and his victim thrown
together in a room with a few instruments.”* It is to recognize that the torture situation is
a special type of encounter, one operating according to rules that are established and ratified
by some participants against the interests of one or more others.

Study of the torture situation requires attention to torture both as a practice, as a
conscious and deliberate human activity, and also as a distinctive analytical category.” The
difficulty that immediately arises is how to address the question of what work torture does
without having research objectives policed and compromised by a general definition of
torture, but also without saying that, whatever torture is, we’ll know it when we see it.
Torture might be studied ethnographically; however, it cannot be inductively defined in the
same manner as a formal public institution like a police department or prison, even where
it is constituted through such institutions. ** It requires some kind of preliminary
formulation to identify, document, and interpret.

One way not to proceed is to go hither and thither in search of events of which to
ask in each instance, “Is it torture!” That method leads to the same kinds of intellectual
pitfalls contained in the question of whether or not torture “works”: back to hairsplitting
about what does or does not constitute torture in a given case; to questions of what
combination of techniques or what duration of time or what threshold of pain are necessary
for torture—as if torture consists only of an assemblage of techniques, torture time is the
same thing as linear time, or we are all equal before the phenomenon of pain.* Not only
do these questions fail to produce knowledge about the torture situation, but they also invite
us to revisit questions about what forms of torture might be permitted, once known by some
other name. They do not keep the hypothetical torturer out; they reopen the door to him,
and close off doors to inquiry through which knowledge of the subject matter might be
genuinely increased.

Having just emancipated inquiry from the hypothetical torturer, to insist on a
general and precise definition, in my view, would be to make the mistake of welcoming him
back in. So while closing one door on the theory of the torturer, my concern is to open an
alternative route for more productive theorizing, not by adopting general definitions for the
practice but by identifying some elements of the inquiry; elements that are coherent but not
hegemonic, that contain within themselves “the possibility for negation, resistance,
reinterpretation, the play of metaphoric invention and imagination.”* That they allow for
this possibility is not just a methodological convenience, or affectation. Precisely because
torture emerges, as Claudia Card has written, out of “the cumulative impact of coordinated
procedures” under a range of different circumstances on people of different physical and
psychological conditions, it is a complex and structured activity.?” To get at it, an inquiry
needs to consider, for instance, how “waiting, apprehension, isolation, deprivation, and
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humiliation are as integral as physical abuse” to torture.* To attempt to make sense of such
conditions requires an attitude of fallibility, a regard for contingency, a tolerance for
ambiguity of a sort that a general definition does not permit.

So rather than taking as a point of departure an established definition, as Card does,
[ want to try to proceed with a preliminary statement on torture of my own fashioning. The
statement’s purpose is to identify some common characteristics of torture useful for further
inquiry, some of them distinguishing it from other practices, others bringing it into
proximity with symmetrical ones.

Let us suppose, then, that torture denotes the infliction of torment on a totally
dominated person in the name of public authority, having function X (to be determined).
This statement contains four elements, in two parts. The first and second—that torture
consists of torment inflicted on a totally dominated person (or persons)—are internal to the
act itself. The other two—that it is done in the name of a public authority, having a function
or functions yet to be determined—go to the institutional arrangements that make torture’s
work possible. Together they gesture towards the immediate features of the act of torture,
and to its imbrication with the state idea.

For some people this statement will immediately be too restrictive—why only in the
name of a public authority? For others, it will be too capacious: it would appear to open up
“torture” potentially to a range of cruelties—solitary confinement or rape, for instance—since
none of the characteristics seems to be peculiar to the torture situation. For now, let me
simply reiterate that the statement is an attempt at identifying common characteristics of
torture for interpretive, empirically grounded inquiry into its political significance. It is not
a statement of general validity for testing each instance in response to the question “Is it
torture!”

The statement gives primacy to the political relations contained in the torture
situation. Unlike the theory of the torturer, which is anchored in an epistemology of pain,
addressing questions about the distinctive relationship between the torment caused by
torture and its ostensible purpose, between the specific characteristics of torment and its
outcomes, to theorize about torture is to attend to the arrangements that enable its
possibility. This is not to impute reasons for torture or suppose that existing typologies that
class it by purpose or justification, or models of torture purporting to explain its use by
regime type are adequate, or even relevant. The vulnerability of the tortured person or
persons to arbitrary anatomical or physiological interference by others standing for a public
authority captures the degrading character and the political structure of this type of brutality.

That the relation of domination is total refers to how the tortured lacks security
against arbitrary interference inflicted upon his or her person, insofar as he or she cannot
prevent the torturers from having access to his or her body, or impose constraints against
the border violation of himself or herself by the other.” Its realization depends upon a
profound asymmetry in the relations between torturers and tortured.” The one has freedom
of action; the other has none. Torturers always take advantage of these relations to inflict
torment, but what it means to take advantage of them can only be answered in each case.
Clearly, the situation does not merely involve “a harsh set of options for the victim to
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rationally navigate.”"' Cruelty is not incidental to torture; it is essential. Nor is it consensual.
It is structured to cause some kind of involuntary compliance, to torment the person
tortured without regard to his or her welfare or desires.

The crucial point is that torture is structured so as to expose the body to the
possibility of arbitrary interference in order to alter the will of a person, or that of a third
person or persons, whether a family member, friend, observer or observers who experience
the torture vicariously. Foremost, it is the inability of the person tortured to defend herself,
Lazreg writes, and “her absolute vulnerability to the torturer that captures the specific
character of torture.”* Torturers make the person cognizant of this characteristic through
assertions of power such as that “if you die, it will be no problem for us.”” This is not to
imply that the tortured person may not try to find some way to resist. The point is that the
situation is structured to close off opportunities for resistance or flight of the sorts that exist
in most other violent situations. Its performance depends on this possibility.

In common parlance a private actor can torture another, and a person can torture
a non-human animal. Nevertheless, the domination with which the statement is concerned
is in the name of a public authority. This part of the statement goes to the relationship of
torture to the state. Here the statement is basically consistent with international human
rights law, where torture is “inflicted by or at the instigation of or with the consent or
acquiescence of a public official or other person acting in an official capacity.””*

That such definitions privilege violence by the state over other egregious practices
has been critiqued as alienating of women, myopic in attending to types of violence
predominantly against men, and neglectful of state complicity in brutality within the
household.” The critique goes to the credibility and relevance of the international human
rights regime for the lives of billions whose experience of routinized brutality is “obscure
only because of its pervasiveness,” as Catharine MacKinnon has put it.’® It is also significant
for research on torture in that it brings torture’s masculinized and sexualized characteristics,
and their relationship to institutional arrangements for the use of violence, to the
foreground.”

As a strategy for effecting change in international law, it might be useful to examine
the “intimate terror” of domestic violence through a lens of torture.” Assaults on women
and children in the home have symmetries with the practice. But they also deserve different
analytical treatment. The refusal of public authorities to intervene in the violence of one
person against another, or their enabling of conditions for such brutality, is different from
where state officers torture a detainee themselves. Of course, as the definition in
international law acknowledges, the boundaries here are porous. Torturers might be
uniformed or non-uniformed authority figures, or people organized and supplied by
authorities. They could be state officers or members of state-like organizations. The former
are typically police, wardens, or soldiers, but may also be civilian administrators, medical or
educational personnel, or similar. State-like organizations might be formal or informal
groups using torture in parallel with or on behalf of the state, or alternatively, organizations
that express violence and regulate human actions according to a state-ike logic, which
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impersonate the state: say, secessionist armies and their political wings that control territory
and population in which they are able to operate autonomously and in a state-like manner.”

While we might speak of such practices as torture subtypes, as “state torture” or
“parastate torture,” torture as a systematic practice is a prerogative of the state, or its effective
mimics.”® State institutions and their proxies have the personnel, facilities, and knowhow
to realize and replicate torture to an extent that is difficult for other institutions to duplicate.
They are in some ways custom built to arrange and experiment, update, iterate, and transmit
knowledge about torture, even when it is formally prohibited.® Their public character
means that torture also reverberates beyond the location of torture in a different way than
in the case of, say, domestic violence. After the person who survives torture is freed, the
torturers reappear in the physical and symbolic presence of public institutions, in their
arrangements for public order with which torture has a relationship. Denials and
counterclaims in reply to torture allegations become a special responsibility of these
institutions, both administrative and juridical. For these reasons too, a theory about torture
has to come to terms with its bureaucracy.”” How is torture organized and regulated? How
is it normalized and managed? How do bureaucratic agencies work to reinforce the fiction
of its rationality and instrumentality?

Whereas the statement associates torture with public institutions, against
definitions that count “severe pain” among the characteristics of torture, especially those
with a medico-legal imperative, it contains no thesis on severity.®’ The word “torment” is
silent on pain, even if in a “paradigm case of torture” pain might be acute.®* The reasons
are twofold. On the one side, torture as total domination is not characterized by severity of
pain but by conditions in which the person is unable to make torment stop. Torture denies
the behavioral response to pain, or life-threatening brutality such as suffocation with plastic
bags or simulated drowning. It is the loss of control associated with torment that is
significant. On the other, the methodological obstacles to doing anything empirically
sensible with severity are manifest.”” The legal and political risks that lie in drawing a line
between severe and non-severe practices have in recent years been obvious, t00.® They entail
not the elimination of torture but in its stead purportedly scientific torture, and with it,
negotiation about how far torture can permissibly go—perhaps to anything short of organ
failure or “serious impairment of bodily functions.”® And of course, they motivate the
search for euphemisms with which to impede our ability to communicate about things that
matter, driven by the desire to overlay torture with a patina of bureaucratic rationality
through the expedient of unintelligibility.

The obvious problem with the severity thesis is that it works on a mechanistic logic
that pain is incremental, like turns of the screw or gradations on a dial. Whereas Scarry
writes about torture aspiring to pain in its totality, of having a telos of absolute pain, severity
is descriptive, and relative.®® It is rank-ordered and objectified through measurement at
intervals. Somebody who has not experienced the pain claims to be able to grasp it from the
outside. This claim is not conducive to theorizing about torture, but it is consistent with
the theory of the torturer, in that it is a claim to know pain in the manner that torturers
claim to know it.” Perversely, while the severity thesis entails claims of this sort, the



THEORIZING ABOUT TORTURE 11

testimonies of torture survivors as to pain endured are increasingly discredited.” The body
rather than the testimony now stands as evidence of severity, even though the practice of
torture in our time aims at not leaving lasting scars; or no more scars than are incidental to
torture and not so easily attributable to it.”!

Torture does not require ingenious devices or special sites. The vast majority of
techniques used in the world, Rejali observes, presently “involve everyday instruments that
people commonly have at hand for other purposes”—candles, gravel, bamboo, PVC pipes,
plastic bags, blocks of ice, pencils.”” These items can be picked up anywhere. Similarly,
contrary to the images found on the jackets of many books on the topic, torture need not
occur in a space assigned for the purpose of isolating the detainee and torturers: a dark,
windowless vault at the end of a damp cellar-like corridor. Today the image of the torture
chamber might be just as soon replaced with one of a modern army barracks in a
metropolis;” a “safe house” in a forested area on city limits;’* or, the toilets in a provincial
police station.” It might not be a room at all, but an army truck for prisoner transport;”® or
the compound of a village crematorium;” or a hole in the ground.”™ In torture, we find the
state not constructing spaces and allocating equipment for exclusive use, as in the prison or
officially designated camp, but adapting what already exists. Torture space is improvised
rather than designed. In a truck, a toilet, or a hole in the ground, domination can still be
established through a range of simple practices to make the person feel isolated and helpless:
hooding and blindfolding, forced nudity, burying alive, culturally denigrating techniques,
and repeated statements that the detainee’s life is worthless and nobody will know or care
if they die.

In these ways, a place of torture is more akin to a crime scene than a prison cell.
While the carceral condition depends upon the permanent arrangement of walls and
barriers to be realized, the torture situation consists of a heterogeneous admixture of
material and spatial arrangements that temporarily demarcate it from its surroundings. The
manner of confinement seems to differ too. Whereas in general terms the incarcerated
prisoner is denied freedom through enclosure, and sometimes through restraints, the
tortured person is denied the right to control his or her own body. This is different from
the imposition and multiplication of various privations and punishments to torment the
prisoner, although a prisoner might also be tortured. But the two are surely distinct. At the
most basic level, prison constrains; torture manipulates. Prison immobilizes; torture
interferes. The prisoner is disabled by virtue of being in custody; the tortured is pressed to
lose control of him or herself through inducement and deceit.” Torture requires its subject
to act out the demands of the other, sometimes by performing what are actual real-life
torture scenarios: riding an imaginary motorcycle;* simulating sex with another detainee;®'
reenacting a crime for the benefit of assembled journalists.”” And torture aims to have the
person surrender control not only over the body but also over words, to “speak the language
sought by the torturer,” whether by giving the names of alleged insurgents, confessing before
a judge to murder, or recanting a political position.*’ In each case, the person tortured must
collude with the torturers to participate involuntarily in a performance structured for his or
her degradation; to articulate or act out his or her loss of will.
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On the other hand, torture and imprisonment would appear to have in common a
design to dominate people whose place in the body politic is tenuous, who are in the
margins or on the frontiers of the political community, already humiliated in disproportion
to other groups. The “torturable class” comprises people who are not authentic members of
the body politic, either by birth or by virtue of something that they are accused of having
done.® The former category might include migrant workers, or members of linguistic and
cultural minorities;* and the latter, small time drug dealers or petty crooks, serving or
former convicts, or political dissidents.* In each case, a person is by virtue of his or her lack
of standing exposed to the possibility of an arbitrary, destructive attack by someone else.”
This real-life vulnerability of the tortured contrasts with the neurotic vulnerability of the
state to the threats that these others ostensibly represent: the threat of economic migration,
of multiculturalism, of crime, of sedition, and so on.

One element of the statement that remains to be considered is the function of
torture, which is designated by X, to be determined, after Pierre Bourdieu’s rewriting of
Max Weber’s famous formulation of the state, as a human community as “the institution
of this X we call the state.”® As in that reformulation, the X here casts doubt on the denial
of possibilities that definitions of torture tend to impose, by attending to its “purposes” in
response to the question “Does torture work!” The question “What work does torture do?”
instead invites theoretically fruitful inquiry into torture’s latent functions: including those
which might not be intended or recognized as consequential to torture by its participants.*
Torture is always about something more than just getting information, or confession, or
bribe. Under some circumstances, such as counterrevolutionary war, torture might have a
manifest general function, serving to subdue a hostile population. In others it may be a
latent characteristic of an unequal political order. But nowhere is it happenstance. Torture
is not stumbled into by accident, any more than wars are started or empires forged in a fit
of absentmindedness. Each presupposes certain institutional arrangements, themselves
hinging on ideas about the state and its part in human relations. And in every given case,
the outcome of torture realizes and saturates arrangements for the practice’s conceivable
persistence: gratuity, for instance, torture’s political economy; information, its fiction of
power; confession, its re-audited violence.”

Function X keeps the door open to possibilities, but it does not admit every painful
or humiliating experience. Other elements in the statement together give it more shape than
the designation X may at first suggest, even though none of them is peculiar to the torture
situation. Torture is not just about control over a detained person. It is about a particular
arrangement in which somebody asserting public authority totally dominates somebody else,
denying the possibility to flee or fight present in most other violent situations. It would also
seem, on the face of it, to have to exclude some other practices that might be comparably
harmful and dominating, but that deserve to be distinguished in order to speak of each
sensibly, such as—in general terms—solitary confinement and rape. Of course, in practice,
solitary confinement may be used in a regime of torturous practices, and the manner in
which the person confined is over time forced into a condition of self-betrayal has parallels
with torture.”’ Rape may be like torture in its effects, and may also be a method of torture,
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particularly in settings where its targets are cast as enemies.”” To theorize about torture is to
attend to such symmetries, while also attempting to keep some breathing space between
torture as an analytical category and its others.

Theorizing with humility

In this paper I have proposed that we ask questions towards theorizing about torture.
Rearranging the question “Does torture work?” as “What work does torture do?” I set out
some common characteristics of torture that might enable illuminative research into its
situation, in which a totally dominated person is subjected to arbitrary interference in the
form of torment having a function or functions yet to be determined, in the name of a
public authority. These characteristics are indicative of torture situations, but they do not
impose assumptions about what purposes torture serves. They give primacy to political
relations from which plausible interpretations of torture might be offered, without
presuming to know about the types of conditions in which we are more or less likely to find
it. By emphasizing the vulnerability of the tortured person or persons to arbitrary anatomical
or physiological interference by others standing for a public authority, I have sought to
capture both the degrading character and the political structure of this type of brutality, as
against formulations that adopt a narrowly instrumentalist viewpoint or privilege the
severity of pain caused.

Almost four decades ago, William Twining called for collective effort towards a
“rounded theory of torture”: a collaborative undertaking of historians, psychologists,
lawyers, social scientists, and even philosophers.” In the years since, a number of significant
and sophisticated studies of the topic notwithstanding, the theory of the torturer has
continued to have debilitating effects, obstructing efforts at productive and collaborative
theorizing on the topic. Perhaps a rounded theory of torture the likes of which Twining
envisaged is neither possible nor even desirable. But given the persistence of torture
worldwide, its reemergence in the American empire over the last decade or so, and the
failure of the theory of the torturer to contribute anything useful to our understanding of
the practice, we would do well to recollect his call as we think about how to proceed.

However one chooses to proceed, to aspire to produce knowledge about torture
requires, I think, a mode of inquiry, to borrow from Sheldon Wolin, which is mindful of
the “incoherence and contradictoriness of experience,” and distrustful of those attempts to
reduce its subject to terse hypotheses.” I see no other way to study, let alone discuss, a
practice which defies modes of inquiry that insist on precision and determinacy of a sort
that yield grand generalizations and sweeping observations. But humility should not be
misunderstood as understating research significance. As the best studies of recent years have
shown, theorizing about torture from its specifics yields knowledge not only about the
practice of torture but also gives access to new understandings of that maddening thing
which we call “the state.” It might yet give rise to new findings relevant to questions about
the constitution of political order more generally.
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